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I. INTRODUCTION
For the first time since the Martin Bormann trial at Nuremburg, there is a distinct possibility that an international criminal trial may be conducted entirely in the defendant's absence.' Unlike all other modern international tribunals, the Special Tribunal for Lebanon (STL or Tribunal) provides for trials in absentia when an accused cannot be brought before the court. 2 The Tribunal's first indictment was confirmed by the Pre-Trial Judge on June 28, 2011.3 Following various preliminary procedures, the Trial Chamber is now actively considering whether to proceed in the absence of the four indicted men. 4 Its decision on this question can be expected before the end of 2011. 5 Many commentators have raised concerns about the STL's trial in absentia regulations, 6 and more than one individual has concluded that such trials will only delegitimize the Tribunal and harm the overall project of international criminal law. 7 These concerns must be reconsidered, however, in light of two significant decisions issued by the STL's Appeals Chamber in the last year., Although these decisions concerned matters unrelated to trials in 92 [Vol. 43 absentia, they provide the framework through which the STL's judges will interpret and apply the Tribunal's Statute and jurisdictional mandate. This Article uses the STL's early jurisprudence to forecast how the judges will interpret the Tribunal's trial in absentia provisions, and it concludes that an approach in keeping with the early STL case law will resolve most, if not all, of the anticipated concerns.
This Article first provides some general background on the STL and the use of trials in absentia in foreign and international courts. It then surveys the process for trials in absentia at the STL and analyzes how the STL judges can be expected to conduct that process in light of the STL's early jurisprudence. Even though this analysis will demonstrate that the problems preliminarily identified by commentators can largely be resolved through application of the Tribunal's early case law, trials in absentia may not further the Tribunal's best interests. The Article thus concludes with a brief discussion of the policy concerns at stake and recommends that the judges apply the Tribunal's trial in absentia provisions restrictively so as to best protect the STL's interests in efficiency and fair justice.
II. THE SPECIAL TRIBUNAL FOR LEBANON

A. Establishment of the Tribunal
The STL is mandated to prosecute the "persons responsible for the attack of 14 February 2005 resulting in the death of former Lebanese Prime Minister Rafiq Hariri and in the death or injury of other persons."
9 That attack, caused by an explosion that killed twenty-three people and left a crater ten meters wide and two meters deep in downtown Beirut, 1 0 was so devastating for Lebanese society and the stability of the region as a whole that the U.N. Security Council has termed it "a threat to international peace and security."' 1 In response to the strong domestic and international outcry over the assassination, the U.N. Security Council established in April 2005 the U.N. International Independent Investigation Commission (UNIIIC) to assist the Lebanese authorities in their investigation.12 Meanwhile, Lebanon was rocked by a continuing series of 9. Statute, supra note 2, art. 1. 10. Timeline of Events, SPEcIAL TRIBUNAL FOR LEB., http://www.stl-tsl.org/en/aboutthe-stl/timeline-of-events (last modified Sept. 15, 2011).
11. Statute, supra note 2, pmbl. attacks, some of them targeting political leaders and prominent journalists, others more indiscriminate yet equally deadly. These subsequent attacks "had consequences similar to those that followed the assassination of Rafiq Hariri, and [their] effects were mutually reinforcing." 1 3
Over time, the U.N. Security Council expanded UNIIIC's mandate to include seventeen other terrorist acts that occurred both before and after the February 14 attack. 1 4 Finally, in December 2005, Lebanon asked the United Nations to establish a tribunal "of an international character" to try those responsible for the February 14 attack. 15 At the direction of the Security Council, the U.N. Secretary General negotiated and signed an agreement with Lebanon on February 6, 2007, to establish a special tribunal. 1 6 Under the agreement and the statute annexed to it, the special tribunal would apply Lebanese criminal law to prosecute those responsible for the February 14 attack, as well as those responsible for other attacks between October 1, 2004 and December 12, 2005, if the Tribunal finds that those attacks "are connected in accordance with the principles of criminal justice and are of a nature and gravity similar to the attack of 14 February 2005." 17 Due to complicated domestic politics, however, the speaker of Lebanon's Parliament refused to convene the Parliament to hold a vote to ratify the agreement with the United Nations.
18 A majority of the Lebanese Parliament instead requested, via a letter submitted by Lebanon's then-prime minister, that the Security Council move to establish the Tribunal without formal ratification by the Parliament.' 9 On May 30, 2007, the Security Council acted under Chapter VII of the U.N. Charter to adopt the agreement between Lebanon and the United Nations and to execute the agreement's annex, the statute of the new tribunal. 2 0 Although effectively established by the Security Council, the Tribunal is not a subsidiary organ of the United Nations akin to the International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR). Rather, because its structure is defined by the agreement originally reached between Lebanon and the United Nations, the STL functions as an autonomous international institution based in The Hague, The Netherlands. 2 1 The Tribunal commenced operations on March 1, 2009, immediately following the conclusion of UNIIIC's mandate. 2 2 At that point, the Tribunal's prosecutor assumed UNIIIC's investigative work, and the Pre-Trial Judge requested that Lebanon defer its investigation pursuant to Rule 17 of the STL's Rules of Procedure and Evidence (Rules)."2 Lebanon complied and transferred its relevant investigative and court records to the STL on April 10, 2009.24 As a result, the STL gained custody over four persons who had been detained by the Lebanese authorities for more than three years in connection with the case. On April 29, 2009, the STL ordered these persons released after the prosecutor stated that he did not have sufficient credible evidence to support an indictment against any one of them. 21. See About the STL, SPECIAL TRIBUNAL FOR LEB., http://www.stl-tst.org/en/about-thesd (last visited Oct. 4, 2011). The Special Tribunal for Lebanon (STL or Tribunal) retains, however, some connections to the United Nations beyond the circumstances of its creation. For example, the Registrar is a staff member of the United Nations, and the Registrar, Prosecutor, Head of the Defence Office, and judges are all appointed by the U.N. Secretary-General. Statute, supra note 2, arts. 9(3), 11(3), 12(3), & 13(1). 
See Timeline of Events
B. Early Jurisprudence
A year later, one of those former detainees, Jamil El Sayed, applied to the Tribunal for access to investigative materials related to his detention by the Lebanese authorities. 26 According to El Sayed, the Lebanese authorities had detained him for three years and eight months without charge on the basis of false evidence.
7
With access to investigatory material within the Tribunal's possession, he claimed, he could pursue judicial remedies for libel and false statements in a domestic court.
28
In a preliminary decision, the Pre-Trial Judge determined that the Tribunal had jurisdiction to consider El Sayed's application and that El Sayed had standing before the Tribunal to bring his application. 2 9 In its first substantive decision, the Appeals Chamber affirmed these holdings.
3 0 As part of its analysis, the Appeals Chamber discussed the Tribunal's inherent power to determine not only the scope of its jurisdiction (competence de la competence), but also those "incidental legal issues which arise as a direct consequence of the procedures of which the Tribunal is seized by reason of the matter falling under its primary jurisdiction." 3 1 That is, the Tribunal has inherent power to consider legal questions, such as El Sayed's request for documents, arising from the Tribunal's exercise of its primary jurisdiction (in this case, gaining authority over and then releasing the four detainees pursuant to the Rule 17 procedure). This inherent jurisdiction "is rendered necessary by the imperative need to ensure a good and fair administration of justice, including full respect for human rights, as applicable, of all who then reviewed the indictment and supporting evidence submitted by the prosecutor to determine whether to confirm or dismiss each charge. Shortly after receiving the indictment, the Pre-Trial Judge submitted to the Appeals Chamber fifteen preliminary questions of law, the answers to which he deemed necessary in order to complete his review of the indictment. 3 6 On February 16, 2011, the Appeals Chamber issued its second significant substantive opinion, answering those fifteen questions in a 150-page decision that concluded, among other things, that there is a customary rule of international law regarding the international crime of terrorism; that the third form of joint criminal enterprise (so-called 'JCE 3") should not be applied to specific intent crimes like genocide, persecution, and terrorism; and that the prosecutor should only charge crimes cumulatively when each contains an element materially distinct from the other.
Id.
See In re
3 7 Most relevant to the current discussion, however, the Appeals Chamber discussed at length the proper interpretive approach to the Tribunal's Statute and Rules. We return to that interpretive framework below. The Geo. Wash. Int'l L. Rev.
C. Recent Developments
The Pre-Trial Judge confirmed the indictment on June 28, 2011, but ordered that it should remain confidential for the time being to aid the Lebanese authorities with their efforts to serve the indictment and arrest warrants on the accused.
39 A redacted version of the indictment was later made public on August 17, 2011.40
The four defendants, all of whom are Lebanese and all of whom are associated with Hezbollah, are charged with conspiring to commit the February 14 attack, with committing or being an accomplice to a terrorist act, with the murder of Rafik Hariri and twentyone others, and with the attempted murder of 231 additional persons.41 The Lebanese authorities attempted to serve the indictment and arrest warrants on the four defendants, but those efforts have been unsuccessful.
2
Although the President of the STL instructed the Lebanese authorities to continue their efforts, he also ordered the indictment to be served through "alternative means," including through advertisement in Lebanese media.
4 3 In accordance with Rule 76 bis, advertisements of the indictment were published in major Lebanese newspapers starting September 15, 2011.44 Unfortunately, both the direct and the indirect efforts to serve the defendants have borne no fruit to date, 45 and on October 17, 2011, the Pre-Trial Judge formally requested that the Trial Chamber decide whether to conduct proceedings in absentia.
6
The Trial Chamber must now decide whether the requirements of Rule 106 have been met 4 7 and whether to proceed with the STL's first trial despite the absence of the accused. 
Confirmed Indictment
A. Contrast with U.S. Tradition
Depending on one's legal background, the term "trial in absentia" can refer to many types of situations in which a trial is conducted in the absence of the defendant: when a defendant has been present for part of a trial but then absconds; when a defendant is removed from the courtroom for disruptive behavior; when during a lengthy trial a defendant falls ill; or when a defendant, although in custody, refuses to continue attending the trial. This Article, however, uses the term as it is often used in civil law jurisdictions: to describe only those situations where the accused is never brought before a court, even for arraignment, and is tried entirely in his or her absence. Indeed, Rule 104 effectively defines proceedings in absentia to exclude instances in which the accused has made any "appearance"-even if only by video-link or through designated counsel-before the Tribunal. 48 So defined, trials in absentia are not allowed in U.S. courts, though U.S. courts do allow trials to continue in the absence of the accused. 4 9 Other countries allow full trials in absentia, and the legitimacy of such trials has been affirmed-within certain limits-by international human rights bodies. Once an accused has appeared before the Tribunal in person, by video-conference, or by Counsel appointed or accepted by him, without having expressly and in writing waived his right to be present at proceedings before the Tribunal, the proceedings shall not be deemed to be in absentia pursuant to and Fourteenth Amendments. 5 2 As a personal right of the defendant, however, the right to attend one's criminal trial can be waived, and such waiver can be inferred by the defendant's absence at trial if he had notice of the ongoing criminal proceedings but chose not to attend.
3
The right of a defendant to attend his trial should not, however, be confused with his duty to attend trial, a duty that enables the court to fulfill its truth-seeking purpose. The U.S. Supreme Court speaks of "the notion that a fair trial could take place only if the jurors met the defendant face-to-face and only if those testifying against the defendant did so in his presence" 5 4 ; the European Court of Human Rights (ECtHR) has likewise emphasized that "it is of capital importance that a defendant should appear, both because of his right to a hearing and because of the need to verify the accuracy of his statements and compare them with those of the victim-whose interests need to be protected-and of the witnesses." Besides protecting the truth-seeking function of trials, states also enforce the duty to attend in order to prevent the obstruction of justice, as delay caused by the defendant's absence can result in the dispersal of evidence, the expiration of statutes of limitation, or simply the miscarriage of justice due to paralyzed proceedings. 56 Delayed criminal proceedings are of particular concern in civil law systems, where criminal trials are not so much a contest between two parties, but a broader societal effort to restore public order. 5 7 These societal interests in truth-seeking and preventing the obstruction of justice are often, however, in tension: the truth-seeking function is best fulfilled through the defendant's presence, but preventing the obstruction ofjustice may require continuing in the (2010) . Judge Riachy is currently the vice president of the STL and is a member of the Tribunal's Appeals Chamber. Appeals Chamber, SPECIAL TRIBUNAL FOR LEB., https://www.stl-tsl.org/en/aboutthe-stl/structure-of-the-stl/chambers/appeals-chamber (last visited Oct. 6, 2011); Vice President-Judge Ralph Riachy, SPECIAL TRIBUNAL FOR LEB., https://www.sd-tsl.org/en/about-thestl/key-characters/judges-of-the-special-tribunal-for-lebanon/vice-president-judge-ralphriachi (last visited Oct. 6, 2011).
defendant's absence so that the defendant cannot, in effect, veto his own trial.
Thus while a criminal defendant may waive his right to attend his trial, legislatures and courts may nevertheless sanction his abdication of the duty to attend his trial. U.S. courts, for example, have developed the doctrine of "fugitive disenfranchisement," which allows courts to reject a defendant's appeal out of hand if the defendant has absconded during the pendency of the appeal and has not yet been recaptured. 5 8 The doctrine is justified in part by the need to deter flight and to sanction the obstruction ofjustice, 5 9 though the Supreme Court has carefully limited its application to ensure the sanction's reasonable connection and proportionality to the defendant's wrongdoing. 6 0 All the same, U.S. federal courts traditionally will not try an absent defendant unless the trial is fully underway at the time he absconds. 6 1 This is not necessarily a constitutional rule 6 2 ; indeed, individual states have drawn an earlier line at which trials in absentia may commence, at a point between arraignment and the start of trial. 
60.
See Degen v. United States, 517 U.S. 820, 828 (1996) (preventing an absent criminal defendant from defending his property in a related civil forfeiture suit "is too blunt an instrument for advancing" the interests that justify the fugitive disenfranchisement doctrine); Ortega-Rodriguez, 507 U.S. at 249 (noting that federal courts should not automatically dismiss appeals from former fugitives who file their appeals after their return to custody).
61. See FED. R. CRM. P. 43; see also Crosby v. United States, 506 U.S. 255, 259-60 (1993) (emphasizing importance of the defendant's presence in order to achieve a fair trial, but noting also the need to allow trial to continue in the defendant's absence so that the defendant may not unilaterally defeat the proceedings against him). Some countries have instead viewed full trials in absentia, as the term is used in this Article, as a legitimate sanction for deterring flight. Procds par contumace, used in some civil law countries, allows for trials in absentia and restricts the absent defendant's rights as a sanction for his flight; for example, he may be denied legal representation and, if convicted, may forfeit his civil rights.
6 4 Over the last twenty-five years, however, the ECtHR has shifted the framework of trials in absentia in European jurisdictions away from such a sanctions-based paradigm and towards a rights-based approach. 65 As a result, procds par contumace has been replaced with procds par defaut, in which the rights of defendants are not punitively curtailed.
6 6 Thus, while the ECtHR has recognized that states may conduct trials in absentia to prevent absent defendants from obstructing the judicial process, it has also indicated any curtailment of the defendant's rights must be proportional and not violate fundamental rights. 6 7 In sum, both the right and obligation of a defendant to attend his trial is universally recognized. For reasons of tradition and differences in the weighing of societal values, some states allow trials in absentia even if the defendant has never been brought before the court. Such trials in absentia are acceptable under international law, but with important limitations, to which we now turn.
B. InternationalJurisprudence
The U.N. Human Rights Committee, the independent body of experts that monitors compliance with the ICCPR, has emphasized that the ICCPR explicitly protects a defendant's right " [ ("The legislature must accordingly be able to discourage unjustified absences, provided that any sanctions used are not disproportionate in the circumstances of the case and the defendant is not deprived of his right to be defended by counsel."). 102 [Vol. 43 in article 14 cannot be construed as invariably rendering proceedings in absentia inadmissible," particularly when the accused person "declines to exercise his right to be present." 6 9 Countries may utilize trials in absentia, but only if they first provide defendants with adequate and timely notice of the date and place of their trial and request their attendance. 7 0 So far, the U.N. Human Rights Committee has only considered situations where prosecuting authorities did not take all reasonable steps to notify the defendant, 7 1 leaving unanswered whether any other requirements must also be met before a trial in absentia is compliant with the strictures of Article 14.
U.N. Human Rights
Of the regional human rights bodies, only the ECtHR has expanded upon the U.N. Human Rights Committee's reasoning and more fully addressed the legitimate bounds of in absentia proceedings. Article 6 of the European Convention closely follows Article 14 of the ICCPR, but it does not explicitly include the right to be tried in one's presence.
7 2 Nonetheless, the ECtHR has concluded that this right can be inferred from the other provisions of Article 6. The ECtHR recognizes that an individual can waive his right to be present, whether explicitly or implicitly, but that waiver must be informed voluntary, and unequivocal. 7 4 Thus, an accused individual's absence on the date of trial can be interpreted as an implied waiver of the right to be present, but only if the accused has received notice of the charges and the date of trial, indicating that the inferred waiver is informed, and if the accused is not prevented from attending for reasons beyond his control, demonstrating that the inferred waiver is voluntary. 7 5 If an individual is convicted in his absence but later claims he did not receive notice or was prevented from attending due to circumstances beyond his control, the court must hear his challenge. 
A) at 41 (1992).
74. Although the ICCPR and the European Convention have deemed trials in absentia to be in accordance with fair trial rights, international criminal courts have by and large avoided resorting to them. As Professor Schabas has described in some detail, 79 the International Military Tribunal at Nuremburg (IMT), which did have the power to try defendants in absentia, only did so once, in the case of Martin Bormann. Meanwhile, the IMT refused to continue the trial of Gustav Krupp Von Bohlen after he became too senile to attend and follow the proceedings. While this decision was based primarily on the inability of Krupp to understand the charges against him and to participate in his defense, the court concluded that proceeding with trial would not be just when "nature rather than flight or contumacy" prevented Krupp's full attendance.
8 0
Since Nuremburg, the statutes of the modern international criminal tribunals have not allowed for trials in absentia,"' perhaps on the theory that the cases are so complicated and sensitive, it would be "extremely difficult or even impossible" for the tribunals to fulfill their truth-seeking functions in the absence of the accused. The tribunals have, however, allowed trials to continue when the defendant refuses to attend further proceedings, recognizing that any other outcome would allow the accused "to impede the administration of justice" and would be "tantamount to judicial abdication of the principle of legality and a capitulation to a frustration of the ends of justice without justification." 8 3 That is, the ad hoc tribunals have recognized, like the U.S. Supreme Court and the ECtHR, that at some point the benefit of the defendant's presence for the truth-seeking process is outweighed by the importance of preventing the defendant from obstructing his trial. If the defendant has waived, explicitly or implicitly, his right to attend his trial, justice may require proceeding without him. (c) Whenever the accused refuses or fails to appoint a defence counsel, such counsel has been assigned by the Defence Office of the Tribunal with a view to ensuring full representation of the interests and rights of the accused. 3. In case of conviction in absentia, the accused, if he or she had not designated a defence counsel of his or her choosing, shall have the right to be retried in his or her presence before the Special Tribunal, unless he or she accepts the judgment. The STL judges have outlined through the Rules how Article 22 should be implemented. Rule 105bis provides a timeline for the Pre-Trial Judge to request the Trial Chamber initiate proceedings in absentia by determining that the requirements of Rule 106, which are nearly identical to those of Article 22, have been met. The Pre-Trial Judge invoked Rule 105bis on October 17, 2011, in asking the Trial Chamber to make a Rule 106 determination for the Ayyash case. 85 Rule 106 provides that:
1V. THE FRAMEwoRK
Where the accused: (i) has expressly and in writing waived his right to be present at proceedings before the Tribunal;
(ii) has not been handed over to the Tribunal by the State authorities concerned within a reasonable time; or (iii) has absconded or otherwise cannot be found and all reasonable steps have been taken to secure his appearance before the Tribunal and to inform him of the charges by the Pre-Trial Judge; course of his trial in absentia; after the trial judgment or sentence has been issued in his absence; or during or after an appeal taken by the prosecution. 8 7
Why did the drafters of the STL Statute adopt such a different approach from the other international and hybrid tribunals? The answer likely lies in the STL's structure and mandate, namely (i) the need to account for the practices of the Lebanese criminal system, and (ii) the likelihood that the alleged perpetrators of the terrorist crimes falling under the STL's jurisdiction may never be arrested or brought to trial in any other manner.
Unlike the other ad hoc tribunals and the International Criminal Court (ICC), the STL is structured to apply only Lebanese law, as opposed to international law, to the substantive crimes within its jurisdiction. 8 8 Its Rules are also to be guided, where appropriate, by the Lebanese Code of Criminal Procedure. 8 9 Given this focus on Lebanese law, coupled with allowance under Lebanese law of trials in absentia both for misdemeanors and for felonies, 9 0 the inclusion of trials in absentia before the STL is perhaps not surprising. 9 1 Also unlike the other ad hoc tribunals, though similarly to many cases before the ICC, the STL is operating in the context of an unresolved political crisis. Indeed, within Lebanon and throughout the region, the STL is the subject of great controversy. Hezbollah, a political and military organization that effectively controls portions of Lebanon and is part of the country's current governing coalition-and with which all four of the accused are affiliatedhas denounced the STL and refused to cooperate with it. 92 It is thus not hard to foresee a situation where one or more defendants will refuse to surrender to the Tribunal and no authority will be able or willing to detain and transfer them to The Hague. The ICTY and ICTR faced a similar problem when uncooperative or barely cooperative states were unwilling to hand over indicted leaders. It took sixteen years from the date of the indictment for the ICTY to obtain custody of Ratko Mladic.
9 3 With the possibility of full trials in absentia implicitly barred by the ICTY statute, the judges of the ICTY instead adopted a procedure, embodied in Rule 61 of the ICTY's Rules of Procedure and Evidence, that effectively allowed them to reconfirm the indictment through a public hearing. Rule 61 allows the prosecutor to present evidence and witnesses before the court despite the absence of the defendant, and it calls on the judges to determine whether "there are reasonable grounds for believing that the accused has committed all or any of the crimes charged in the indictment." 9 5 Primarily a tool for preserving evidence and publicly shaming those indicted, as well as the countries that refuse to turn them over, Rule 61 proceedings fell into disuse once the Tribunal gained custody of a significant number of defendants. The ICTR never made use of its equivalent provision,' 9 7 but after seventeen years, nine indictees have still not been arrested and turned over to the court. 9 8 In May 2009, its judges amended the ICTR's Rules of Procedure and Evidence to allow the taking of evidence in cases where the indictee has remained stubbornly at large. 99 The new Rule 71bis allows the court to hear witness testimony in such cases, thereby preserving evidence for possible Both the ICTY and ICTR have thus struggled with how to prevent the obstruction of justice despite the unwillingness of states to arrest and transfer those indicted. With broader temporal and subject-matter jurisdiction, however, the ICTY and ICTR could at least occupy their attention with other cases while waiting for the capture of high-profile fugitives. The STL in contrast may have only one case; the luxury of time is not on its side. All of these considerations-the practical difficulties faced by the other ad hoc courts, the limited jurisdiction of the STL, opposition to the Tribunal's project in Lebanon and the region, and the use of trials in absentia in Lebanese procedure-were likely factors in the decision to dust off and redeploy the procedural tool of trials in absentia in the context of internationalized criminal justice.
1 0 3 Because of the novelty of this procedural tool in modern international criminal law, however, its potential application by the STL has understandably raised questions and quite a number of criticisms. Luckily, there is a growing indication that the STL will answer these questions in a manner that should resolve most, if not all, concerns.
B. Interpretive Framework
The STL Appeals Chamber's first decision under Rule 176bis (Rule 176bis Decision) has drawn attention mostly for its conclusion that an international crime of terrorism exists as a matter of 100. ICTR Rules of Procedure and Evidence, supra note 97, r. 71 bis (E). 101. For example, International Criminal Tribunal for Rwanda (ICTR) Rule 71bis entails a showing that reasonable steps have been taken to execute the arrest warrant; mandates the appointment of counsel to represent the absent defendant during the Rule 71bis proceedings; and, based on the Trial Chamber's early application of the Rule, may consider a finding that the defendant is aware of the outstanding warrant and is purposefully evading arrest. Id. r. 71bis (C), (G)(ii); Kabuga, Case No. ICTR-98-44B-R71bis, 1 12.
102. Kabuga, Case No. ICTR-98-44B-R71bis, 1 15.
103.
As the president of the STL has described, the rationale for Article 22 is that "international justice must not be thwarted, either by the will of the accused to evade justice, or by the intent of a State to shelter such an accused by refusing to hand him over to the international tribunal." First Annual Report, supra note 64, 37.
customary international law. 10 4 Another portion of the decision has thus far been largely overlooked, even though it will have a much broader impact on the work of the STL. At the outset of the Rule 176bis Decision, the Appeals Chamber elucidated a general interpretive framework for the Statute that will shape the future jurisprudence of the Tribunal; in particular, it will guide the interpretation of Article 22 and, by extension, the related Rules regarding proceedings in absentia.
As a starting point, the Appeals Chamber held that the Statute should be interpreted according to Article 31 of the Vienna Convention on the Law of Treaties (VCLT), namely "in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose." In identifying the STL Statute's object and purpose, the Appeals Chamber therefore took into account not only the text of the Statute as a whole, but also related U.N. Security Council resolutions, the Report of the U.N. Secretary-General on the Tribunal's Establishment, 1 0 8 and the statements of Security Council members upon adoption of the Statute. 10 9 The Appeals Chamber concluded that the overarching object and purpose of the STL Statute, as these sources uniformly demonstrated, is the administration ofjustice in a fair and efficient manner, including the application of the highest international standards of criminal justice.o 10 In discussing Article 31 of the VCLT, the Appeals Chamber emphasized a contextual and teleological approach to interpretation. It rejected an interpretive approach that focuses first on the "ordinary meaning" of words to the exclusion of other considerations: even the determination that a text is "clear" requires an act of interpretation, which incorporates-consciously or not-the contextual understanding and perspective of the interpreter."' Thus, the Appeals Chamber wrote, " [o] ne must always start with a statute's language. But that must be read within the statute's legal and factual contexts."112
From this general framework emerges a strong indication that the STL judges will interpret Article 22 of the Statute and the related Rules on trials in absentia in conformity with the ICCPR and the ECtHR's jurisprudence, even if the provisions are also susceptible to other interpretations. First, these two bodies of law represent the highest international standards of criminal justice vis-A-vis trials in absentia and would thus inform any teleological interpretation in accordance with the object and purpose of the Statute. The Appeals Chamber noted that, "whenever a literal interpreta- 
U.N. Secretary-General, Report of the Secretary-General on the Establishment of a Special
Tribunalfor Lebanon, from the Secretary-General to the Security Council, 1 4, 7, U.N tion of the text" would set particular provisions "at odds" with this identified object and purpose, "an effort must be made to harmonise the various provisions in light of the goal pursued by the legislature."" 3 In other words, the STL judges should look beyond the most literal interpretations of the Statute's provisions if such interpretations will conflict with the highest international standards of criminal justice. Second, both bodies of law constitute relevant context for interpreting the provisions regarding proceedings in absentia. The Appeals Chamber has already noted that "the international obligations undertaken by Lebanon," 114 such as its adherence to the ICCPR,ii 5 are contextually relevant to a proper interpretation of the Statute. It has also noted, in light of the ICJ's Kosovo opinion, that the Secretary General's report on the STL provides particularly relevant context for interpreting the Statute." 6 In that report, the Secretary General remarked that Article 22 regarding trials in absentia "takes account of the relevant case law of the European Court of Human Rights, which determined the regularity of trials in absentia in full respect for the rights of the accused," and cited two significant ECtHR decisions on the issue." 7 The report thus suggests that the Statute's drafters, and the U.N. Security Council in adopting it, intended to align Article 22 with ECtHR case law.
Finally, if any doubt remained about the general approach the STL judges will take towards implementing trials in absentia, the Appeals Chamber has noted it is authorized, "when the Statute or the Lebanese Criminal Code is unclear and when other rules of interpretation have not yielded satisfactory results," to construe the Statute in the manner "which is more favourable to the rights of the suspect or the accused." 18 Adhering to these interpretive principles, the STL judges could not adopt an interpretation of the Statute that would infringe on If any ambiguity remains, the judges must adopt that interpretation of the Rules which is "the most favourable to any relevant suspect or accused." 1 2 0 Every one of these modes of interpretation would suggest that the Tribunal's Rules regarding trials in absentia should be interpreted in accordance with the highest international standards of criminal justice.
V. INTERPRETING ARTICLE 22 IN LIGHT OF STL JURISPRUDENCE
In determining whether to proceed in the absence of the defendants, the STL Trial Chamber will be guided by the STL's Rules, 12 1 but its primary task will be to interpret Article 22. That Article, and thus the decision to proceed with a trial in absentia, requires consideration of three factual elements: waiver, notice, and representation.
A. Waiver: Article 22(1)
Article 22(1) states that the STL "shall conduct trial proceedings in the absence of the accused" if one of three conditions is met: when the accused expressly waives his right to be present; absconds or cannot be found; or is not brought before the court despite having been provided notice. 122 In the first situation, the accused 119. Rules of Procedure and Evidence, supra note 23, r. 3(A); see also Statute, supra note 2, art. 28(2) (in adopting Rules of Procedure and Evidence, "the judges shall be guided, as appropriate, by the Lebanese Code of Criminal Procedure, as well as by other reference materials reflecting the highest standards of international criminal procedure, with a view to ensuring a fair and expeditious trial"). 
Rules of Procedure and Evidence
114
The Geo. Wash. Int'l L. Rev.
[Vol. 43 explicitly waives his right to be present, while in the latter situations the accused is considered to have implicitly waived this right. Under Rule 105bis(A) and Rule 106(A), the Trial Chamber must determine that one of these three conditions exists before it can authorize proceedings in absentia.
Article 22(1) (a)
In the most straightforward case, the Trial Chamber can institute proceedings in absentia if the accused "[h] as expressly and in writing waived his or her right to be present." 2 3 The Statute and Rules are silent regarding what constitutes a waiver of the right to be present, however. The interpretive framework described above requires that any waiver, whether explicit (as required by Article 22(1) (a)) or inferred (as it may be under Article 22(1) (b) and 22(1) (c)), be voluntary, unequivocal, and informed.
This tripartite requirement reflects the highest international standards of criminal justice as repeatedly stated by the ECtHR and the international criminal tribunals.1 24 It also aligns with the requirement under the STL's own Rules that the Trial Chamber be "satisfied" that a guilty plea-another waiver by the defendant of fair trial rights-is voluntary, informed, and unequivocal. [W] aiver by an accused of his right to be present at trial must be free and unequivocal (though it can be express or tacit) and done with full knowledge. In this latter respect, the Appeals Chamber finds that the accused must have had prior notification as to the place and date of the trial, as well as of the charges against him or her. The accused must also be informed of his/her right to be present at trial and be informed that his or her presence is required at trial.") (footnote omitted). The ICC allows an accused to waive his right to attend his confirmation hearing, but Rule 124 of the ICC Rules of Procedure and Evidence requires the Pre-Trial Chamber to first ensure that the accused understands his right to be present and the consequences of his waiver. 
Rule 100(A) of the Rules of Procedure and Evidence provides:
What circumstances will demonstrate that a waiver is voluntary, informed, and unequivocal will vary depending on the case. Particularly when the waiver is implicit, the finding of a waiver may be based in part on inferences. 12 6 In Article 22(1) (a) situations, however, this finding may rely primarily, even solely, on the fact that the waiver is written and explicit. 2 7 2. Article 22(1) (c) Article 22(1) (c) allows trials in absentia when the accused "[h]as absconded or otherwise cannot be found and all reasonable steps have been taken to secure his or her appearance before the Tribunal and to inform him or her of the charges confirmed by the PreTrial Judge."1 28 "Absconded" is not a general term synonymous with "absent," but instead requires the actor "Et]o depart secretly or suddenly, esp[ecially] to avoid arrest, prosecution, or service of process," or "[t]o leave a place." 1 2 9 Article 22(1) (c), then, covers situations in which the defendant has actively fled or his whereabouts are otherwise unknown; it does not extend to situations in which the defendant continues to reside openly at home, relying on the state's unwillingness to cooperate with the Tribunal by arresting him. 13 0
The act of absconding is an implicit waiver of the right to be present: if the defendant knows of the pending proceedings but flees, he has chosen not to exercise his right to defend himself in person. This chain of reasoning requires that the defendant is at
If an accused pleads guilty in accordance with Rule 98, or requests to change his plea to guilty, and the Trial Chamber is satisfied that: (i) the guilty plea has been made voluntarily; (ii) the guilty plea is informed; (iii) the guilty plea is unequivocal; and (iv) there is a sufficient factual basis for the crime and the accused's participation in it ... the Trial Chamber may enter a finding of guilt and set a date for the sentencing hearing. It is even more difficult to infer a waiver from the fact that the defendant's whereabouts are simply unknown. Thus Article 22(1) (c) specifies that the Tribunal must first take "all reasonable steps" to secure the defendant's appearance and inform him of the charges against him.
Rules of Procedure and Evidence
Because it is phrased in terms of the Tribunal's conduct, however, this "all reasonable steps" condition in Article 22(1) (c) does not necessarily require a finding that the steps taken were successful. The requirement that the defendant actually receive notice, whether through formal service or indirect awareness, is instead embodied in Article 22(2) (a), which will be discussed further below.1 32 That the Tribunal took all reasonable steps to inform the accused of the charges against him will often (if not always) be a necessary condition to finding that the accused had adequate knowledge of the indictment, 3 3 but it may not by itself be sufficient-that is, it may be that additional evidence will be required to prove that the accused was actually aware of the charges. The "all reasonable steps" finding under Article 22(1) (c) should thus be treated as a separate determination from whether notice has been achieved under Article 22(2) (a).
What are "all reasonable steps"? It will be in the Tribunal's interest to apply this requirement fairly strictly, thereby minimizing potential grounds for a retrial. 3 4 First, in light of comments from the U.N. Human Rights Committee and the ECtHR, the judges should require that the Tribunal, meaning the prosecutor and the Registrar, diligently pursue all leads available to locate the defendant.1 3 5 In parallel, the Tribunal must pursue all avenues of coop- 134. See discussion infra Part VI. Service in Lebanon can also be effected by leaving the indictment with a family member. 1 8 While this would not satisfy the STL's "personal service" requirement, 1 3 9 it would nonetheless be a "reasonable" step (under Article 22(1) (c)) towards informing the defendant of the charges against him when personal service has failed.
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Article 22(1) (b)
Finally, under Article 22(1) (b), the STL "shall" conduct a trial in absentia when the accused "has not been handed over to the Tribunal by the State authorities concerned." 14 0 It is unfortunate that this provision is phrased in terms of state action rather than in terms of the accused's conduct, which obscures its meaning. 14 1 When contrasted to Article 22(1) (c), however, it is clear that Article 22(1) (b) refers to the scenario in which the defendant does not flee from justice or go into hiding, but instead continues as normal 245 and relies on the governing authority's unwillingness to cooperate with the Tribunal by arresting him (for the Tribunal, like all international criminal courts, is fully dependent on the cooperation of state authorities to seize individuals on their territory).'42 The waiver in this instance would be inferred from the defendant's failure to voluntarily turn himself in to the Tribunal.
Critics have argued, however, that this provision requires trial in absentia when a defendant wishes to attend his trial but the state prevents him from doing so, in which case his absence would be due to circumstances beyond his control. 4 3 The critics are correct that such an outcome would be unacceptable.
14 4 The legitimacy of proceedings in absentia is premised on the defendant's informed choice not to attend his own trial. From the IMT's refusal to continue a trial in light of a defendant's failing healthl 45 to the ECtHR's holding that a court could not try in absentia a defendant jailed in another jurisdiction, 1 4 6 international courts have consistently emphasized that respect for the defendant's choice to attend his trial must take precedence over expediency and even over the orderly administration of justice. Likewise, under Lebanese criminal procedure, the court at least has the discretion to consider the defendant's excuse for his absence, to verify its validity, and to defer proceedings as necessary. right of retrial under Article 22(3) may actually be invoked is subject to some debate, as will be discussed further below.
1 4 8 Further, proceeding with a trial despite the absent defendant's wishes, regardless of any later right to retrial, exposes the defendant to a host of undesirable costs, not the least of which may be unnecessary reputational harm. If a state refuses to allow a defendant to attend his trial at the STL against the defendant's wishes, then the just outcome may be for the STL to defer proceedings, perhaps indefinitely.
But this debate may, in practice, prove much ado about very little. The text of Article 22(1) (b) does not explicitly extend to instances in which a state is preventing the defendant from attending trial. While one could argue that the provision implicitly reaches such instances (given the imprecision with which it was written), such an interpretation would be contrary to the highest international standards of criminal justice and would violate the Statute's overarching purpose of achieving justice in a fair and efficient manner. On the other hand, Article 22(1) (b) can be interpreted as implicitly limited to those situations where the defendant's whereabouts are known, in contrast to Article 22(1) (c), but the state on whose territory he is residing will not arrest him and he refuses to surrender voluntarily. This interpretation (i) renders Article 22(1) (b) effective 1 4 9 by covering a scenario that is likely to arise but is not otherwise accounted for in Article 22(1) while (ii) aligning Article 22(1) (b) with universally recognized fair trial rights, thereby (iii) best harmonizing the sub-provisions of Article 22 with each other and with the Statute as a whole. 5 0 In other words, Article 22(1) (b) does not directly state that it applies in situations where the state is preventing the defendant from surrendering voluntarily; either way, further interpretation is necessary. Interpreting the provision to exclude situations in which the accused is prevented from attending trial retains an independent purpose for the provision while aligning it with international human rights jurisprudence. Thus, pursuant to the framework set forth in the Rule 176bis Decision, this is the interpretation the judges would have to adopt. 
See id.
Indeed, international human rights law is so clear that a defendant cannot be tried in his absence if he is prevented from attending the trial due to circumstances beyond his control, the STL judges could refuse to conduct a trial in absentia under such circumstances even if one were explicitly mandated by the Statute, . That is, even if there were no reasonable interpretation of Article 22(1) (b) that would avoid this situation (as there is), the judges could resort to the Tribunal's inherent power to refuse to exercise an enumerated procedural power so as to "to ensure a good and fair administration of justice, including full respect for human rights." 1 51 While some scholars have warned of the greater theoretical issues that could arise if a court established by the U.N. Security Council exercised 'judicial review" to decline the scope of powers granted by the Security Council, 15 2 this would be a more narrow issue: declining to exercise a procedural power if, in particular and rare circumstances, it would be contrary to the interests of justice to do so. The U.N. Security Council has created an independent court and granted it a scope of authority bounded by some general rules; that court has inherent power to apply those rules consistently and coherently, including to resolve conflicts with other controlling rules (such as the ICCPR).16 Indeed, as the ICTY has recognized, international tribunals such as the STL must "provide all the guarantees of fairness, justice and even-handedness, in full conformity with internationally recognized human rights instruments." 176bis Decision, the Appeals Chamber acknowledged that Article 2 of the Statute, which requires the Tribunal to apply the substantive criminal law of Lebanon, conflicts in some respects with Article 3, which spells out modes of criminal responsibility as they have developed in international criminal law. 15 5 Regarding forms of criminal participation (e.g., co-perpetration and joint criminal enterprise), the Appeals Chamber concluded that the Tribunal should resolve any specific conflict between the two Articles by applying the law (Lebanese or international) that is most favorable to the accused. 15 6 This analysis sets up the likelihood-and acceptability-of the Tribunal refusing to exercise the full scope of its powers under Article 3 when doing so would lead to retroactivity problems or other infringements of defendants' rights.
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The same reasoning demonstrates that the chapeau of Article 22(1), which states that the Tribunal "shall conduct trial proceedings in the absence of the accused," 1 5 will not force the Tribunal to act in violation of international law and universally recognized fair trial rights, as some have argued. 15 9 As a preliminary matter, Article 22 only calls for trials in absentia when all the conditions of Article 22(1) and (2), both explicit and implicit, are met. If the judges indeed adopt interpretations of those conditions as forecasted here, trials in absentia should only be required in limited circumstances and in accordance with international human rights standards. But if complying strictly with the terms of Article 22 would ever result in violating fair trial rights, the Tribunal's judges could be expected to invoke their inherent power to stay proceedings or otherwise decline to move forward with a trial in absentia. 60 What Rule 106(B) instead reflects is a broader effort through the Rules to allow hesitant defendants to participate in their trials from afar. The Rules demonstrate a desire to balance the truth-seeking function of trials (which purpose is furthered by the defendant's willing participation) and the difficult reality that some defendants will refuse to surrender to the Tribunal if the only option is lengthy detention by a court whose legitimacy they do not accept. Thus the Rules allow defendants, in some instances, to attend court hearings while not in custody and even to participate in hearings via video-conference. 165 In this sense, the STL is in the vanguard of international criminal law by allowing a voluntarily absent defendant to nonetheless participate extensively in his defense-indeed, to participate to the greatest extent feasible. The ECtHR, for example, allows more leeway for states to "discourage unjustified absences" by limiting absent defendants' ability to participate in their trials, as long as author believes the STL judges should apply the French version in this situation as more protective of the rights of the defendant. If a voluntarily absent defendant takes advantage of these opportunities at the STL to participate in his defense from afar, however, he effectively waives his right to be physically present, including any guaranteed right to a retrial. This outcome is formalized through Rule 104.
See In re
Rules of Procedure and
Rule 104
Rule 104, titled "Waiver of the Right to Attend Proceedings," provides:
Once an accused has appeared before the Tribunal in person, by video-conference, or by Counsel appointed or accepted by him, without having expressly and in writing waived his right to be present at proceedings before the Tribunal, the proceedings shall not be deemed to be in absentia pursuant to Article 22 of the Statute. That is, if a physically absent defendant opts to participate in his defense, he has forfeited the procedural protections provided under Article 22 for trials in absentia. This approach is logical when considered from the perspective of a defendant who makes an informed decision as to the degree to which he chooses to participate in his trial. It also prevents a voluntarily absent defendant from abusing the system by appearing through a lawyer or by videoconference only to make a political statement, denounce the Tribunal, or otherwise undermine the legitimacy of the proceedings.
The interplay between Article 22 and Rule 104 is, however, concerning. Under Rule 104, a defendant who appears before the Tribunal in person, by video-conference, or by counsel "appointed or accepted by him" has waived his right to be present for the duration of his trial, with no right of retrial as a guaranteed remedy should the presumption of waiver be ill-founded. Thus, before invoking Rule 104, the judges should ensure that the defendant understands the consequences of his decision to participate and is voluntarily choosing not to attend the rest of his trial-in other words, that the waiver of attendance be informed, voluntary, and unequivocal.' A hypothetical, albeit a rather unlikely one, will help illustrate the complications that may arise from application of Rule 104. Consider a defendant who is being detained by a country that will 
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not surrender him to the STL but who nonetheless wishes to be physically present for his trial. He sends an attorney to the STL to explain his situation. Has he therefore "appeared before the Tribunal . . . by Counsel appointed or accepted by him," such that a trial could then proceed in his continued absence yet not be covered by the safeguards of Article 22? The answer must be no. It would not be difficult for the judges to ensure the indisputably just result in this hypothetical situation: Rule 104 does not prevent the judges from suspending proceedings until the defendant can appear in person, if they deem such a stay to be in the interests of justice, nor does Article 22(3) prevent the judges from ordering retrials in situations beyond the mandatory scope of that provision. That is, Article 22(3) defines circumstances when retrials must be provided, but does not limit when they may be provided. Even so, leaving so much to the discretion of the judges places the burden of unpredictability on the defense and has understandably drawn criticism.
16 8 It is unclear how a defense counsel should most ethically act in this hypothetical situation to best protect her client's interests without risking the forfeiture of any of her client's rights. The STL judges should consider revising Rule 104, or at least clarify as early as possible how the Rule will be applied in conformity with the highest international standards of criminal justice.
B. Notice and Representation: Article 22(2)
In addition to determining that one of the conditions of Article 22(1) has been met and that the defendant has therefore effectively waived his right to be present, the Trial Chamber must also satisfy itself that the accused has received adequate notice of the indictment and that he is represented by counsel in his absence. 1 69
168.
See, e.g., Jordash & Parker, supra note 6, at 508. 169. Statute, supra note 2, art. 22(2). Oddly, Rule 106(B) explicitly requires the Trial Chamber to "ensure that the requirements of Article 22(2) of the Statute have been met" only when it the defendant is absent because of "the failure or refusal of the relevant State to hand him over," which seems to limit the requirement to Article 22(1) (b) circumstances. See Rules of Procedure and Evidence, supra note 23, r. 106(B). Article 22(2) by its terms clearly requires the judges to ensure its conditions are met in all instances where proceedings in absentia are contemplated. See Statute, supra note 2, art. 22(2). Of course, notice can be assumed when a defendant has expressly and in writing waived his right to be present under Article 22(1) (a), a waiver that, as has already been argued, must be fully informed. See discussion supra Part V.A.1. But ensuring that "all reasonable steps have been taken" to inform the accused of the charges, pursuant to Article 22(1) (c), is not necessarily equivalent to providing effective notice as required by Article 22(2) (a). See Statute, supra note 2, art. 22(2) (a), 22(1) (c); see also discussion supra Part V.A.2. The Trial Chamber should thus take care to apply Article 22(2), particularly the notice requirement
Notice
Before proceeding in the defendant's absence, the Tribunal must ensure that "[t]he accused has been notified, or served with the indictment, or notice has otherwise been given of the indictment through publication in the media or communication to the State of residence or nationality."o 7 0 Some commentators have suggested that the phrase "notice has otherwise been given" does not require the defendant to have actual knowledge of the indictment. 171 Such an interpretation is not the most persuasive reading of the text; it would also be unsupportable under the interpretive framework now established by the Appeals Chamber.
As a textual matter, if the drafters would have been satisfied with the Tribunal simply advertising the indictment or communicating it to the relevant states, there would be no need for the phrase "notice has otherwise been given." Instead, the provision could have been written, like Article 22(1) (c), solely in terms of the Tribunal's conduct (e.g., "or the indictment has been published in the media or communicated to the State of residency or nationality"). By including the concept of notice, the drafters signaled an interest in the effect of the advertisement and transmittal of the indictment.
Under the highest international standards of criminal justice, in accordance with which the STL judges must interpret Article 22,172 the necessary effect must be actual notice, meaning that the defendant has become aware of the charges and the trial, whether through formal service or through indirect channels. The U.N. Human Rights Committee has commented that " [p] roceedings in the absence of the accused may in some circumstances be permissible in the interest of the proper administration ofjustice, i.e. when accused persons, although informed of the proceedings sufficiently in advance, decline to exercise their right to be present." 17 3 In particular, "the necessary steps [must be] taken to summon accused perof Article 22(2) (a), in all circumstances before proceeding to trial in the absence of a defendant.
170. Statute, supra note 2, art. 22(2) (a). 171. See Gaeta, supra note 6, at 1168-69 (assuming Article 22(2) (a) would be satisfied as long as the indictment is publicized or communicated to relevant States); Jenks, supra note 6, at 81, 96 (concluding that the "notice otherwise given" language does not require actual notice, in violation of the ICCPR and the European Convention); see asojordash & Parker, supra note 6, at 496-97 (noting Article 22(2) (a) could be interpreted in this fashion, but rejecting that interpretation as contrary to international standards for fair trials).
172. See discussion supra Part IV.B. In its early views in Mbenge v. Zaire,"17 the U.N. Human Rights Committee acknowledged "there must be certain limits to the efforts which can duly be expected of the responsible authorities of establishing contact with the accused." 1 7 6 This, however, was dicta relating to a situation in which the authorities had made no efforts to notify the defendant.' 7 7 While there are limits to what prosecuting authorities and the courts can do to notify an accused of a trial, there should still be some basis for believing that the steps taken succeeded in making the accused aware of the trial and of his rights.
General Comment
1 78 Otherwise, the inference that the accused has waived his right to be present would be based on a presumption that the accused was even aware his presence was required; this double presumption is a very unstable basis on which to override fundamental fair trial rights. In Maleki v. Italy, the U.N. Human Rights Committee clarified that a court hearing a trial in absentia must "verify that the [accused] had been informed of the pending case before proceeding," 17 9 thereby affirming that actual notice is required.
The ECtHR has been even clearer that notice "must be carried out in accordance with procedural and substantive requirements capable of guaranteeing the effective exercise of the accused's rights; vague and informal knowledge cannot suffice."18 In T. v. Italy, the Court went so far as to find a violation of fair trial protections where it concluded that a defendant had received indirect notice of criminal proceedings, as demonstrated through letters he had written to his wife, but where the authorities had not taken all reasonable and diligent steps to inform the defendant of the charges through formal procedures. notice indirectly-at least as long as the governing authorities did everything they could to provide formal and direct notice first. While the ECtHR's Grand Chamber in Seijdovic acknowledged the strict holding of T. v. Italy, it went on to note:
The Court cannot, however, rule out the possibility that certain established facts might provide an unequivocal indication that the accused is aware of the existence of the criminal proceedings against him and of the nature and the cause of the accusation and does not intend to take part in the trial or wishes to escape prosecution. This may be the case, for example, where the accused states publicly or in writing that he does not intend to respond to summonses of which he has become aware through sources other than the authorities, or succeeds in evading an attempted arrest. . .or when materials are brought to the attention of the authorities which unequivocally show that he is aware of the proceedings pending against him and of the charges he faces.
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The U.N. Human Rights Committee has also left open the possibility that adequate notice can be provided indirectly, such as through the defendant's family.
18 3 Furthermore, the ECtHR cases relate to more typical criminal prosecutions, not to international criminal trials of high-profile crimes where knowledge of an indictment and the existence of in absentia proceedings may be more readily assumed based on media coverage and public statements of the accused. 18 4 Thus the simplest and most logical interpretation of Article 22(2) (a), particularly in light of the Statute's purpose and context, is that the phrase "notice has otherwise been given" requires the defendant have actual knowledge of the indictment, but that the phrase's passive construction permits the fact of knowledge to be established indirectly.
How could indirect knowledge be established? Some countries, including Lebanon, assume notice has been achieved if certain dis- 184. While in Somogyi v. Italy the ECtHR noted that the Italian government could not assume the accused had learned of the proceedings through the local press, the government in that case had not adduced any actual evidence of press coverage, much less of the accused's awareness of any such press coverage. See Somogyi v. Italy, 2004-IV Eur. Ct. H.R.
105, 1156-57, 75; see also Elberling, supra note 6, at 537 n.51 (noting that the high profile of the cases before the STL increases the likelihood that defendants will learn of the publication of the indictment through the media). tribution and publication requirements are met.1 8 5
The STL, whose procedure is a mix of Lebanese and international law, should apply a more stringent standard in this instance, to ensure conformity with the highest international standards of criminal justice. That certain steps have been taken to advertise the indictment may be evidence that the defendant is likely aware of the charges and the trial, but it may not by itself be sufficient. At the same time, conclusive proof of the defendant's awareness may not be necessary if there are sufficient grounds for inferring such awareness. Such grounds may include widespread media coverage, statements of associates, or knowledge of immediate family members. What standard of proof must be met to establish this finding is an open question: for example, whether the circumstances must indicate it is more probable than not that the defendant received notice, or that the evidence of notice must be clear and convincing, or something in between. Whichever standard is applied, however, the defendant must subsequently be able to challenge that finding. 188. See also id. art. 22(2) (c). Uniquely among the international criminal courts, the STL has an independent defense organ charged with "drawing up a list of defence counsel" and "protect[ing] the rights of the defence, provid[ing] support and assistance to defence counsel and to the persons entitled to legal assistance, including, where appropriate, legal research, collection of evidence and advice, and appearing before the Pre-Trial judge or a Chamber in respect of specific issues." Id. art. 13; see also Rules of Evidence and Procedure, supra note 23, r. 57 (describing the functions of the Head of the Defence Office). the right to representation.' 8 9 Not only does the STL require representation for absent defendants, but it also allows absent defendants to choose to appear for hearings via video-conference.o 9 0 That is, the STL maximizes the extent to which absent defendants may choose to participate in their defense from afar.
C. Retrial: Article 22(3)
Although the question of whether a defendant convicted in absentia by the STL should have a right to a retrial will not arise anytime soon, the foregoing discussion does shed some light on Article 22(3)'s requirement that a defendant convicted in absentia, "if he or she had not designated a defence counsel of his or her choosing, shall have the right to be retried in his or her presence before the Special Tribunal."' 9 '
Under the ICCPR and the ECtHR jurisprudence, a defendant convicted in absentia must have a right to retrial if he did not waive his right to be present' 9 2 : for example, if he can show he did not receive actual notice of the charges and the date of trial,1 9 3 or if he was prevented from attending against his will.' 94 A full retrial is not necessarily required, however, as long as the defendant can submit new evidence and the reviewing court is empowered to consider the merits of the case de novo.1 9 5 If the defendant has designated defense counsel, it follows logically that the defendant had notice of the charges. The greatest potential for concern with the language of Article 22(3), then, is the treatment of a defendant who designates defense counsel but does not intend to waive his right to be present. As ECtHR case law demonstrates, these are two separate and distinct rights.1 9 6 Consider the possibility of a defendant who is prevented by a state from attending trial at the STL but nonetheless wishes to protect his interests as much as possible via counsel. He would thus designate defense counsel, but would not waive his right to be present. Will he be allowed a retrial under Article 22(3)?
For two reasons, the answer is yes. First, his designated counsel would be able to inform the Tribunal of his client's inability to attend trial. This Article argues that the text of Article 22(1) does not mandate that the Tribunal proceed with a trial in absentia when the defendant is prevented from attending, and the requirement that the Tribunal align its procedures and conduct with the highest international standards of criminal justice indicates that it will not choose to. Thus a defendant prevented from attending trial who nonetheless designates defense counsel should not be convicted in his absence without an additional, affirmative waiver of his right to be present. Second, and alternatively, if the Tribunal treats the counsel's representation as an "appearance" by the defendant under Rule 104, Article 22 no longer applies, including its requirement that trials in absentia be held in certain circumstances. Using this approach, the judges would have full discretion to suspend further proceedings in the interests of justice until the restrictions on the defendant's ability to attend trial are lifted. 19 7 Either way, the situation should never arise in which a defendant who has designated counsel but is prevented from attending trial is nevertheless convicted in his absence and would be barred under Article 22(3) from receiving a retrial.
Even if this situation were to arise, however, nothing in Article 22(3) appears to limit retrials to the specified conditions. Article 22(3) is structured so as to require access to retrial in particular situations, without specifying when retrial would be impermissible. If a situation presents itself where the STL judges believe it is in the interests of justice to allow a retrial, nothing in Article 22 would prevent them from ordering one, regardless of whether the situation falls within the scope of Article 22(3). 198 More likely are the scenarios where a defendant who is fully aware of the trial chooses to sit it out and then seek a retrial if he is convicted. Under international jurisprudence, no retrial would be necessary because the defendant would have implicitly waived his right to attend. But the STL Statute relies not on waiver to deter- mine when retrial must be provided, but on the designation of counsel: as written, Article 22(3) would even require retrial for a defendant who expressly and in writing waived his right to attend trial but then did not designate his counsel.1 99 While the Tribunal could avoid this particular situation by requiring a defendant's written waiver to include a designation of counsel in order to be effective, 200 there is no easy solution for the likelihood that a defendant will simply wait out the first trial and then request a retrial if he does not like the outcome. 20 1
As an outcome that is over-protective of defendant's rights, there is no fundamental problem with this result. The excessiveness of it may simply be the cost of the Tribunal choosing to proceed in the absence of the accused, which may factor into the judges' calculation of the wisdom of pursuing a trial in absentia. But even if the guarantee of retrial is overbroad, it still has a concrete benefit: for an accused to exercise the right to retrial, he must first physically submit to the jurisdiction of the Tribunal. 202 Thus, while the Tribunal may be forced to conduct anew a lengthy and expensive trial, 203 it would gain in return the ability to execute the final judgment.
Finally, commentators have correctly noted the difficulty of protecting this right to retrial if the Tribunal has in the meantime closed its doors, it being an ad hoc court with a limited life span.2 04 The right to retrial is an important safeguard for the defendant's rights and an integral part of the justification for allowing trials in absentia in the first place. Yet the Statute and Rules do not appear to contemplate the possibility that a defendant may seek a retrial 199. See Gaeta, supra note 6, at 1170-71. While Professor Gaeta argues the Tribunal should not allow retrial in this instance, she does not explain how the judges could fairly circumscribe the scope of Article 22(3) as written.
200. For example, if the judges can be expected to infer that the express waiver in Article 22(1) (a) must be "unequivocal," see Part V.A.1 supra, they might in turn interpret "unequivocal" as including the designation of counsel, or the acceptance of counsel to be appointed by the Tribunal with the express understanding that such acceptance is equivalent to having "designated" counsel under Article 22(3).
201. See Gaeta, supra note 6, at 1171 (arguing the STL should not provide a retrial if the accused chose not to attend the first trial); Jordash & Parker, supra note 6, at 499 (arguing that Article 22(3) creates a risk for abuse); Schabas, supra note 1, at 379 (suggesting Article 22(3) is overbroad).
202. Statute, supra note 2, art. 22(3) (providing for "the right to be retried in his or her presence before the Special Tribunal") (emphasis added).
203. But see Rules of Procedure and Evidence, supra note 23, r. 108 (allowing part of the in absentia proceedings to be used in retrial upon the defendant's consent).
204. See Gaeta, supra note 6, at 1172-73; Jenks, supra note 6, at 62; Jordash & Parker, supra note 6, at 498; Schabas, supra note 1, at 379. long after the STL's mandate has expired. Professor Gaeta argues that Article 22(3) does not necessarily require retrial before the STL, 2 0 5 but as Professor Schabas points out, such an approach is hard to square with Article 22(3)'s reference to "the right to be retried in [the defendant's] presence before the Special Tribunal." 2 06 Alternatively, Professor Gaeta notes that because a conviction in absentia is not a final judgment, the non bis in idem bar of Article 5 would not apply, and the defendant could seek retrial before the Lebanese courts. 20 7 This is a more promising approach.
Still, the Statute is far from clear on this matter, leading Professor Schabas to speculate that the STL "may have to remain in existence indefinitely if it ever convicts a defendant in absentia, so as to ensure the possible exercise of the right set out in Article 22(3)."208 The Trial Chamber would be well-advised to clarify its understanding of the relationship between Article 5 and Article 22(3) through amendments to the Rules or in any judgment of conviction it issues in the absence of the accused. Alternatively, it may be possible to add the STL's mandate to the Residual Mechanism established by the U.N. Security Council to continue the work of the ICTY and ICTR following their closure as independent institutions, 2 0 9 or to establish a separate Residual Mechanism modeled after that of the ad hoc tribunals.
VI. SHOULD THE STL CONDUCT TRILS IN ABSENTIA?
While application of Article 22 will not necessarily run counter to international human rights jurisprudence, particularly if it is interpreted as suggested here, it is still a separate question whether a trial in absentia would be in the best interests of the Tribunaland the project of international criminal justice as a whole. Without a doubt, the STL judges will be well aware of the philosophical and practical costs of proceeding in the absence of a defendant.
205.
Gaeta, supra note 6, at 1173. 206. Schabas, supra note 1, at 379, 379 n.187. 207. Gaeta, supra note 6, at 1173. Article 5 provides in part, "[n]o person shall be tried before a national court of Lebanon for acts for which he or she has already been tried by the Special Tribunal." Statute, supra note 2, art. 5(1). But seeJordash & Parker, supra note 6, at 498 (arguing that Article 5's prohibition on trials before Lebanese courts when the accused has "already been tried" before the STL covers all trials before the STL, whether a final judgment has been issued or not). The ICTY judges rejected the idea that trials in absentia could improve the court's efficiency; besides expressing doubts about the fairness of such proceedings, 2 1 7 they assumed that defendants tried in absentia would necessarily need to be retried once arrested, thereby increasing the workload of the tribunal. 2 18 Based on the experience of the other international criminal tribunals, retrying just one case would cripple the limited resources of the STL, and the time required to retry even a single case would be measured in years, not months. These costs would be all the greater given that the present indictment is built primarily on technical and circumstantial evidence.
Finally, as critics have pointed out, proceeding with trials in absentia could also simply look bad. 2 1 9 Given that the Tribunal's mission is in part to be seen to do justice, this is a real cost that should be borne in mind when deciding the advisability of conducting trials in absentia.
There should generally be, then, a strong presumption against conducting a trial in absentia. Nonetheless, if all efforts at securing the defendant's presence have failed, there may be some real benefits to a trial in absentia. At some point, the value of preventing a fugitive from obstructing justice, particularly when the crime at issue has harmed the very fabric of society, may take precedence. And even if a conviction in absentia will never be, legally or morally, a final judgment, there is nonetheless a benefit to building the factual record, even if potentially one-sided, for the benefit of future generations. 220 Indeed, this benefit-to ensure at least some 219. SeeJenks, supra note 6, at 97; see also Pons, supra note 6, at 1320 (explaining that international criminal trials in absentia could lead to a loss of credibility for the court and disappointment for the victims).
220. Cf Pons, supra note 6, at 1320-21 (arguing the potential benefits of holding a trial in absentia as a last resort).
points of stability in the historical record, while the evidence was still available-formed part of the ICTY's and ICTR's motivation in instituting the Rule 61 and Rule 71bis procedures. Thus trials in absentia can provide at least partial justice from a societal perspective, even if they fall short of full vindication and closure for victims.
It is unclear, however, how much pure discretion the STL judges will have in weighing these competing interests given the strong wording of Article 22 that the STL "shall" conduct trials in absentia in certain circumstances. Such language signals the overall intent of those who wrote and adopted the Statute that the STL should use trials in absentia when the accused purposefully obstructs justice by refusing to participate, regardless of efficiency concerns or other practical considerations.
To preserve discretion in weighing these competing interests then, the judges should apply Article 22 narrowly and pragmatically. There is less concern in this respect for an absent defendant who expressly waives in writing his right to attend trial, 22 1 but more concern in cases of implicit waiver: a defendant who refuses to surrender where no state will arrest him, or a defendant who absconds or cannot be found. Before proceeding in absentia, the judges should require clear evidence showing, inter alia, that the Tribunal has taken all reasonable steps to notify and secure the appearance of the accused 2 22 ; that there is no potential for a state to arrest the accused within "a reasonable time" 2 23 ; and that the accused has full knowledge of the charges and the pending trial.
2 2 4 The benefits of interpreting and applying these conditions strictly include increasing the likelihood that the defendant's rights are protected-as well as furthering the public perception that this is the case-and ensuring that there is indeed no alternative to proceeding in absentia. Further, the judges should be prepared to conclude under Article 22(2) (a), when necessary, that the missing defendant can-221. If the judges require the explicit waiver under Article 22(1)(a) to be informed, voluntary, and unequivocal and to include the designation of counsel, then there will be no basis for a retrial (obviating efficiency concerns) and very little room for criticism that the accused's rights are being violated (reducing concerns over perception). Counsel will also likely be in communication with the defendant in such circumstances, reducing the difficulties counsel face in representing absent accused. The Tribunal should nonetheless encourage the defendant in this scenario to participate in the trial as much as possible by communicating with his counsel and appearing via video-link, thereby furthering the truthseeking function of the Tribunal.
222. See Statute, supra note 2, art. 22(1) (c). not be presumed to have received adequate information about the trial, despite the best efforts of the Tribunal's staff and relevant states. Finally, the Tribunal must ensure that any defense counsel representing absent defendants receive adequate time and resources to undertake what will be a very challenging investigation, and that all procedural determinations, such as those related to evidentiary matters, are made with a particularly strong presumption towards protecting the rights and interests of the absent defendant.
223.
VII. CONCLUSION
As the STL moves forward with its first confirmed indictment, its work could well be delayed and frustrated by the political reality of Lebanon and the region. In the end, a trial in absentia may be the only option to achieve even partial justice for terrorist crimes that severely disrupted Lebanese society. Under the framework imposed by the STL's Statute, as interpreted according to the Tribunal's own jurisprudence, such a trial will be in accordance with universal human rights and the highest international standards of criminal justice. While acceptable and perhaps necessary, however, trials in absentia will never be an ideal outcome and should only be used if all other options fail-and, if the defendant's rights may not be fully guaranteed, perhaps not even then.
